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DECI SI ON

BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Kern
Community College District (Dstrict) and by the California
School Enpl oyees Associ ati on, Chapters 246, 336 and 617 (CSEA
or Association) to the proposed decision of PERB s
Adm ni strative Law Judge (ALJ).

The ALJ found that the District had violated subsections
3543.5(b) and (c) of the Educational Enploynent Rel ations Act

(EERA)! by refusing to bargain over the effects of

'EERA is codified at Governnent Code section 3540
et seq. Al statutory references herein are to the Governnent



|ayoff. He dismssed all charges that enployees had been

di scri m nated agai nst because of their exercise of protected
rights. The District excepts to the ALJ's finding that it
refused to negotiate in violation of EERA. The Associ ation
excepts only to the ALJ"s refusal to order reinstatenent and
back pay for the laid-off enployees.

For the reasons stated bel ow, we reverse the ALJ's finding
that the District violated subsections 3543.5(b) and (c), and
we therefore dismss all charges against the District.

EACTS

The Board has carefully reviewed the record in light of the
District's and the Association's exceptions and finds that the
ALJ's findings of fact are free of prejudicial error. W
therefore adopt themas the findings of the Board itself.

SUMVARY

On Septenber 12, 1980, the District Chancellor, Dr. Young,

circulated a memo to all staff menbers detailing the financial

problens of the District and announcing the necessity to reduce

Code unl ess otherw se noted. Section 3543.5 provides in
pertinent part as foll ows:

It shall be unlawful for a public schoo
enpl oyer to:

- - - - - . . - LJ L3 L3 - - L3 Ld L] - - - - - - L4

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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prograns and services. On Septenber 23, Young and ot her
managenment officials nmet with the CSEA chapter presidents from
the three District colleges to discuss the neno and the
proposed reductions in services staff. There was evidence that
District officials net regularly wth the CSEA presidents on an
informal basis to exchange information and work out problens.
These neetings were not negotiating sessions.

On Novenber 12, Lee Buzzard, field representative for CSEA,
wote to Vice-Chancellor Jack Hernandez, the District official
responsi ble for collective bargaining. Buzzard stated that he
had been advised of the possibility of layoffs, and requested
that the District "return inmmediately to the bargaining table
to negotiate the effects of any such layoff." On Novenber 13,
Her nandez responded, assuring Buzzard that "in accordance wth

the contract, the District will consult with CSEA prior
to any layoffs.”

Section 6.12113 of the agreenent between the District and
CSEA reads as follows: "The District shall consult wth CSEA
prior to any planned reduction in staff."”

On Decenber 1, 1980, Buzzard again wote to Hernandez,
specifically demanding to negotiate the effects of layoff, and
advising the District that its failure to respond would result
in the filing of unfair |abor practice charges.

Buzzard testified that subsequent to the Decenber 1 letter,

Chancel l or Young called himto discuss the nature of the



letter. According to Buzzard, Young said that Hernandez was
out of town, and that he (Young) was al arned about the
reference to an unfair |abor practice charge. Buzzard told him
that the appropriate thing to do would be to cone to the table
to negotiate the effects of the layoff. Young's response,
according to Buzzard, was that it was his understandi ng that
the District would be willing to consult wth CSEA at any tine
on the issue of layoffs pursuant to a portion of the contract,
but that the District was not at that time contenplating
negotiating effects of layoff. Young hinself did not testify.
On Decenber 19, Buzzard submtted to Hernandez this Iist of
ni ne proposals for negotiation.
1. District/CSEA cost and efficiency
anal ysis of continued functioning of the
Del ano Center.
2. District/CSEA cost benefit analysis of
changing carriers for health, welfare
and related benefits.
3. District/CSEA analysis of potenti al
duplication in managenent functions
including, but not limted to personnel,

pur chasi ng, budget devel opnent and
budget adm nistration operations.

4. District/CSEA analysis of the cost,
efficiency and service need for selected
i nstructional prograns.

5. District/CSEA analysis of the intended
vs. actual use of each CETA funded
position in the District.

6. District/CSEA analysis of currently
received extra jurisdictional funds for
their potential redistribution to
sal ari es.



7. Seniority for CSEA chapter officers and
job stewards exenpting them from | ayoff.

8. No reduction in benefits if reductions
in hours becone necessary.

9. District acceptance of CSEA' s |ayoff
proposal including positions designated
for layoff or reduction in hours.

On January 8, 1981, the Chancellor circulated a neno to all
staff giving up-to-date information about contenpl ated
reductions. Attached to that meno was a list of prograns and
services recommended to the Board of Trustees for reduction or
di scontinuance. Only certificated and nanagenent services were
identified in the nmeno, classified services to be reduced or
di scontinued were to bé determned later. There were estinates
of classified services reductions, however. The estinmated
reduction in classified staff was 22 positions then vacant,

3 positions scheduled for retirenments, and 11 other
"reductions” for a total of 36 classified positions.

On January 21, the instant unfair |abor practice charge was
received by mail in the Los Angeles PERB office. On
January 20, after the District received a copy of the charge,
Her nandez responded to Buzzard's Decenber 19 letter. Hernandez
asserted that (1) the District had not yet taken action to

termnate classified enployees, (2) the District was "as
al ways" prepared to consult wth CSEA concerning any decision
to elimnate classified positions, and (3) the proposals did

not constitute a proper basis for negotiations for severa



reasons, including the fact that sonme were outside of scope,
the proposal for extra seniority for Association officials was
illegal, and the fact that the D strict had not yet received a
| ayof f proposal from CSEA. The letter acknow edged that the
proposal regarding reduction in hours mght be within scope if
reduction in hours was contenpl at ed.

The letter concluded as follows:

Finally, your attention is invited to the
provi sions of Governnment Code section 3547
and Board Policy Manual section 21.4
concerning the manner in which initia
proposal s of exclusive representatives are
to be presented prior to the initiation of
negotiations. To the extent that you
believe that you have a specific proposal,
sufficiently detailed to give the public
notice and an opportunity to make i nforned
comment as is intended by the letter and
spirit of the statute, you should present
that proposal at a public neeting of the
Board of Trustees of the Kern Community
College District to initiate the process.
The District reserves the right, of course,
to disagree with your contention that any
i ndividual matter presented to the Board
constitutes a proposal relating to matters
Wi thin the scope of representation.

CSEA never presented another proposal. Buzzard testified
that he believed that he had already submtted a proposal, and
that Hernandez' letter was sinply part of the District's
continued refusal to negotiate.

On April 24, 1981, termnation notices were sent out to
several classified enployees. Four enployees were actually
laid off at the end of the year, including two recent CSEA

chapter presidents hired in 1975 and 1978, a nenber of the CSEA



negotiating teamhired in 1978, and a mai ntenance worker from a
group known for its pro-union activism hired in 1959. All of
t hese enpl oyees were in one- or two-position classes, and two
of these enployees in particular had been in conflict with
District admnistration. Qher CSEA supporters had their hours
nodi fi ed.

At the CSEA presidents' neeting with District officials in
Decenber 1980, CSEA President June Frederickson suggested that
the District could plan nore effectively so that there would
not be new hires nade at a tine when enpl oyees were being laid
off. In response to that suggestion, and in a general effort
to avoid layoffs, the adm nistration at Bakersfield Coll ege
circulated a neno to classified staff in Decenber of 1980
inviting them to suggest reductions in workload or work hours
whi ch woul d be acceptable or desirable to them

This meno was approved by the |ocal CSEA President,

Merry Kay Ezell, and other CSEA representatives as long as any
reductions were voluntary. There is no evidence that the
District nmade any effort to contact Buzzard about this
solicitation, and there were no negotiations over the letter or
the changes to be made. Buzzard testified that he knew as
early as Decenber that reductions in hours were being made.

On another canpus, at Cerro Coso Coll ege, the Director of
Adm ni strative Services, Ken Fite, told the |ocal CSEA

Presi dent, Frederickson, about a "reorganization" in which



vari ous enployees would have their duties changed. Wile the
evi dence indicates that enpl oyees whose duties were changed
were agreeable to the changes, there were other enployees who
were distressed about this unusual way of filling vacancies and
conpl ained to Frederickson. Qher enployees were transferred
to different shifts in conformance with the contract.

When enpl oyees began to conpl ain, Frederickson again
contacted Fite, who told her that the District had the right to
make the changes. She also contacted Buzzard, who told her to
record as accurately as possible the changes which were being
made. She sent a nmeno to Buzzard dated February 26, 1981,
detailing changes of duties and hours of three enployees.

Adm nistrators at Cerro Coso spoke to the individua
enpl oyees to arrange for the reassignnments and the changes in
duties and hours.

Her nandez testified that the District did not notify
Buzzard about the efforts to switch enployees around since it
was not the practice to contact him about itens arising in the
presidents' neeting; that he would be contacted about
negotiable itens, but that reassignnent wasn't negotiable; and
that the District had consulted as required by the contract on
the changes. He characterized the solicitation of reduction in
enpl oyees' hours as the District nmerely responding to enpl oyee

requests.



CSEA |ater anended its unfair practice charge to include
its allegations that the District violated EERA by reducing and
changing the hours and duties of enployees wthout consulting
with the representative. Buzzard testified that he did not
request negotiations on these changes since he felt that to do
so would be futile, and because reduction in hours was covered
by the proposal already submtted and the unfair |abor practice
charge already fil ed.

In initial negotiation for the 1977-79 contract, CSEA had
.nade a detailed | ayof f proposal which was not agreed to by the
District. The layoff |anguage which was adopted was nore
general, and included the section noted above stating that "the
District shall consult with CSEA prior to any planned reduction

in staff."

I n negotiations over the successor contract, the District
proposed deleting this section, and CSEA proposed changing
"shall" to "will," and deleting the word "planned." The
parties finally agreed not to change the |anguage at all.
Buzzard testified that the CSEA bargai ni ng tean1dis§ussed a
nore detailed proposal, but never presented it to the
District. Neither was any further |ayoff proposal nade in
reopener negotiations in the spring of 1981.

Buzzard testified that he understood the |anguage requiring
the District to consult to be a commtnent fromthe District to

consult on the decision to lay off, and that he believed that



it in no way detracted from CSEA's right to negotiate about the
effects of |ayoff.

Section 6.171 of the contract contains a zipper clause by
whi ch the exclusive bargaining representative waives the right
to neet and negotiate with respect to any subject incorporated
as a part of the agreenent.

DI SCUSSI ON

W note initially that this is a particularly difficult
case on its facts, since the District was obviously less than
willing to admt its duty to negotiate the effects of |ayoff,
whil e the Association was rather anxious to abandon its efforts
to bring the District to the negotiating table. Further, the
Associ ation has not pursued before the Board many of its clains
arising out of the District's actions in changing the hours and
duties of enployees,? and we cannot find that these issues
have been fully litigated so as to permt us to make findings
i ndependently. On bal ance, however, we find that the
Association's failure to make proposals w thin scope regarding
the effects of layoff relieves the District of any violation

arising out of its failure to negotiate that issue.

2The ALJ does not discuss the later changes except in the
context of discrimnatory treatnment, and the charging party
does not raise those incidents, nor the District's whol esal e
solicitation of reduction in hours w thout negotiation, -by
exception. Those matters are therefore not before us on appeal,,
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The Board has determined in previous cases that the effects
of layoff are within the scope of negotiation, and that an
enployer is obligated to negotiate those effects upon request.
Further, the enployer nust negotiate over the effects as soon
as it decides to lay off, consistent with its duty to negotiate
over the effects of a decision at a nmeaningful tinme. Newark

Unified School District (6/30/82) PERB Decision No. 225. First

Nati onal Mai ntenance Corp. v. NLRB (1981) 452 U. S. 666 [107

LRRM 2705, at p. 2711].

On Novenber 12 and again on Decenber 1, the Association
made valid requests to bargain over the effects of |ayoff.
Those requests were net only with the District's vague
commtnent to consult with CSEA. Since we have found that the
District had an obligation to negotiate over this subject prior
to inplenentation of the layoff, had events stopped there we
m ght well find that the District was at that point in
viol ati on of EERA.

However, on Decenber 19, CSEA submtted a list of proposals
to the District, none of which concerned in-scope effects of
| ayof f.

The proposals as originally submtted were admttedly in a
rough form Buzzard hinself testified that the first six
items—t he various District/CSEA anal yses—+elated to the
decision to lay off. Since the proposals thenselves are vague,
and there was never any negotiation between the parties to
clarify them we have no reason to di sagree.

11



In item7, the Association sought seniority for CSEA
officers and job stewards exenpting them from layoff. On its
face, this proposal would appear to be contrary to the
Educati on Code provisions determining the order of layoff,3
and, therefore, outside of scope as asserted by the District.?

Item 8 proposed mai ntenance of benefits if reduction in
hours becane necessary, but did not nention the effects of

| ayoff.

3Educati on Code section 88127 provides in pertinent part
as foll ows:

Order of layoff and reenploynent: Length of
service

O assified enployees shall be subject

to layoff for lack of work or |ack of

funds. \Wenever a classified enployee is
laid off, the order of layoff within the
class shall be determned by Iength of
service. The enployee who has been enpl oyed
the shortest tinme in the class, plus higher
cl asses, shall be laid off first.

Reenpl oynent shall be in the reverse order
of layoff.

t4Section 3540, detailing the purpose of EERA, provides in
part:

Not hi ng contai ned herein shall be deened to
supersede other provisions of the Education
Code and . . . the rules and regul ati ons of
public school enployers which establish and
regul ate tenure of a nmerit or civil service
syst em

See also San Mateo City Schools et al. v.
PERB (1983) 33 Cal.3d 850.
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ltem9 refers only to the CSEA | ayoff proposal, presumably
yet to cone.

The District responded on January 20, reiterating its
Wl lingness to consult on the decision to lay off, detailing
the manner in which the Association's proposals were outside of
scope wth the exception of the reduction in hours proposal,
and inviting the Association to submt proposals to the Board
of Trustees. Buzzard never submtted another proposal,
claimng that he believed that he had already done so, and that
any further effort would be futile. Simlarly, Buzzard did not
file further requests to negotiate about the District's changes
in the duties and hours of enployees, on the sane theory that
these were matters covered by the previous request to bargain
over effects, and that a further request would be futile.

W find that the District's January 20 letter corrected its
initial position that it would only consult on the effects of
|ayoff. While the letter was |less than a clear offer to
negotiate, it was not inconsistent wwith the District's duty to
seek to clarify admttedly questionable proposals. Jefferson

School_District (6/19/80) PERB Decision No. 133. It was

responsive to the proposals, stated why it believed certain
proposals to be nonnegotiable, and invited CSEA to initiate the
process by sunshining any specific, detailed proposal.

To the extent the District suggests that it is the duty of

the exclusive representative to sunshine proposals, it is

13



incorrect. It is the District's obligation and responsibility
to provide public notice and to present all initial proposals
—+ts own, as well as those of the exclusive representative—

at a neeting. Los Angeles Community College District (Kimett)

(3/3/81) PERB Decision No. 158. Here, however, the District's
letter merely seens to suggest that the Association should
foll ow procedures used in the past in the District to commence
negoti ati ons.

The Associ ation never did so, in spite of the fact that
three nonths el apsed before termnation notices were ever sent
out. We find that the District's January 20 letter was a
| awful response to the Association's proposals, and that the
Associ ation was not warranted in concluding that further
requests to negotiate would be futile. Since the Association
did not submt in-scope proposals concerning the effects of
| ayoff, the District was ultimately entitled to take unilatera
action.

For the foregoing reasons, we conclude that the District
did not refuse to negotiate the effects of layoff in violation
of EERA °

ORDER

Based upon the foregoing findings of fact and concl usions

of law, and the entire record in this case, the conplaint filed

°Since we find that the Association never subnitted
i n-scope proposals on the effects of |ayoff, we do not consider
the District's other waiver argunents.
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by the California School Enpl oyees Associ ation, Chapters 246,
336 and 617 against the Kern Community College District is
her eby DI SM SSED.

Menber Morgenstern joined in this Decision.

GLUCK, Chairperson, concurring: The charge asserts that
the District refused to negotiate the effects of its decision
to lay off certain enployees and reduce the hours of certain
others. The validity of the charge depends upon a finding that
CSEA nmade a denmand to bargain which the District was obligated
to honor.

Initially, CSEA nade a general denmand to negotiate the
effects of the layoff decision. Had this history ended wth
the District's refusal, a prima facie case would have been
made. This Board has held that the effects of a decision to
lay off are negotiable! and a demand in general terms is
sufficient to place the enployer on notice of its duty to
wi thhold inplenmentation of its decision pending negotiation of
its effects.? However, following the District's response

that it was not contenplating negotiating such effects at that

!Newman- Cr ows Landi ng Unified School District (6/30/82)
PERB Deci Si on No. 223.

Newar k Unified School District (6/30/82) PERB Decision
No. 225.
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time,® CSEA submitted nine specific proposals on which it
demanded negotiations.* It is the District's alleged refusa
to negotiate these proposals that the charge finally addresses.

None of the nine proposals required an affirmative District
response. On its face, each, with the exception of nunbers 8
and 9, concerns matters patently outside the scope of nandatory
negotiations. Instead, each seens intended to open di scussion
of financial alternatives to the layoffs, and thus chall enge
the basic District decision. These proposals may have been

appropriate for the consultation process contenplated by the

col l ective bargaining agreenent.® But, the decision to |ay
off is not negotiable® and the District was not obliged to
consi der these seven proposals in the context of section
3543.5(c)'s requirenents.

Proposal 8 refers to the continuation of benefits in the
event of an involuntary reduction of hours. The District
contends that the contract provision dealing with benefits in

the event of involuntary reduction of hours, together with the

“zipper clause," constitute the parties' full agreenent

covering any reduction of hours. | agree. The benefits clause

3Thi s was the undisputed testinmony of CSEA w tnesses.
“See mmjority opinion, pp. 4 and 5.
°See mmjority opinion, p. 3.

®Newman- Cr ows Landi ng USD, supr a.
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is clearly intended to preserve certain entitlenents for

enpl oyees who are forced to accept reduced working hours. It
is reasonable to assune that no such protection was sought for
enpl oyees who requested reduced hours. At any rate, the
subject of benefits in the event of reduced hours was

negoti ated and, through the zipper clause, CSEA agreed that the
bargain it struck would remain in effect for the life of the
agreenent. That it may have turned out to be less of a bargain
than CSEA thought at the tinme, does not inpose on the District
the obligation to surrender the agreenment it nade or reopen the
subject for further negotiations.

Proposal 9 seeks negotiation of the designation of those
positions’ to be effected by the layoff and reduced-hours
decisions. Assumng that these matters woul d ot herw se be
negoti abl e, the det ermination of the positions involved in the
|ayoff is controlled by section 88127 of the Education
Code.® The "imutable" nature of this provision removes the
subj ect from the scope of required negotiations.®

As to the designation of those enpl oyees whose hours were

to be reduced, the selection was ultimately nade from those who

™Position" is understood to mean the nunmber of personnel
all ocations within a given job or classification.

8Thi s provision requires that layoff be by seniority.
® See Heal dsburg Joint Union H gh School District

(May, 1982) 33 Cal.3d 850, wherein the California Suprenme Court
upheld PERB's holding to this effect.
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vol unt eered, pursuant to procedures approved by CSEA's
presi dent. \atever negotiating rights CSEA may have had, it
thus effectively waived.

| agree that the charges and conpl aint should be dism ssed,
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